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THIS AGREEMENT is made on the date below

BETWEEN:

GEOFFREY GARDINER DAIRY FOUNDATION LTD
ABN 18 094 733 418 of Level 5, 84 William Street, Melbourne 3000 Victoria            (‘GGDF’)
-AND-




       ABN:

(‘Applicant’) 
Date: ___________________________________________ 2011
INFORMATION TABLE

	ITEMS

	(clause 2.1)
	Commencement Date:     


	
	Term:                      (months)



	(clause 2.1)
	Funding:       (GST EXCLUSIVE)



	(clauses 2.1 and Clause 10.5)
	Full Bank Account details: 


	(clause 9.1(c))
	Invoice requirements:

A tax invoice must set out:

· the total amount of the Funding installment to which the invoice relates;

· the GGDF project number and name;

· the particular milestone number to which the invoice relates; and

· any such further information as GGDF requires from time to time as advised in writing to the Applicant.

	Item 1 
	Milestone Report Requirements

All Milestone Reports must be:

· Prepared and provided to GGDF both in hardcopy and electronically on the GGDF report template together with the financial reports as and when required.




Recitals

A. GGDF  is a proactive investor in projects that have significant impact for the Victorian Dairy Industry and the wider community.
B. The Applicant has made application to GGDF for funding for the Project as set out in the Application.

C. The Parties believe that the activities to be undertaken pursuant to this Agreement will benefit the Victorian dairy industry and dairying communities and the wider community and may provide commercialisation opportunities both within and of benefit to the Victorian dairy industry.

D.  The Parties have agreed to collaborate on the Project on the terms and conditions in this Agreement.
E. GGDF’s funding to the Applicant is subject to the terms and conditions as set out in this Agreement.
Operative clauses

Section [A]: Introduction
1. Project structure

1.1 The Parties have agreed to contribute to the Project as set out in the Application and in accordance with clause 9.
1.2 The Parties will form a Steering Committee in accordance with clause 8.
1.3 The Parties intend to disclose the outcomes of the Project, or to commercialise the Project Technology (in which case they will appoint a Commercialisation Manager).

2. Agreed Terms

In this Agreement:

Agreement means this agreement including the Schedules and Annexures

Applicant means the person or entity as detailed under the Application 

Application means the Applicant’s application to GGDF a copy of which is annexed as Schedule 3 to this Agreement

Asset means an asset acquired by the Applicant wholly or partly with the Funds.
Background Technology means any Confidential Information, Data, Know-How, IPR’s and like information or rights owned, controlled or provided by a Party or a Collaborator and made available for the purposes of the Project or required in any commercialisation opportunities that may arise as a result of the Project.
Bank Account means the bank account specified in Item 3 of the information table.

Budget means the budget for the Project as set out in Criterion 3 of the Application 
Business Day means a day on which trading banks are open for business in Melbourne, excluding a Saturday, Sunday and any public holiday

Business Plan means the Applicant’s full funding Application 
Commencement Date means the date specified in Item 1 of the information table  

Commercialise means to manufacture, sell, licence, franchise, provide a service, hire or otherwise exploit a product or process whether or not incorporating Intellectual Property Rights, or to license any third Party to do any of those things; and Commercialisation shall be similarly construed

Commercialisation Manager means a person (which may be the Applicant or one of the Parties) which is appointed by the Management Committee on the recommendation of the Parties to manage Commercialisation on behalf of the Parties 

Confidential Information means all Know‑How, financial information and other commercially valuable information in whatever form including unpatented inventions, trade secrets, formulae, graphs, drawings, designs, biological materials, samples, devices, models and other materials of whatever description which a Party claims is confidential to itself and includes all other such information that may be in the possession of a Party's employees or management.  The following are exceptions to such information:

(a)
information which is already in the public domain;

(b)
information which hereafter becomes part of the public domain otherwise than as a result of any unauthorised disclosure; 
(c)
information which is or becomes available to the recipient Party from a third party lawfully in possession of such information and who has the lawful power to disclose such information to the recipient Party on a non-confidential basis;

(d)
information which is rightfully known by the recipient Party on a non-confidential basis (as shown by its written record) prior to the date of disclosure to it hereunder; or

(e)
information which is independently developed by an employee of the recipient Party who has no knowledge of any disclosure from another Party to this Agreement

Contributions means the cash and in-kind contribution of the Parties as set out in Criterion 3 of the Application 

Data means all technology, information and material (including without limitation all documents, equipment, information and data stored by any means and all biomaterials) and all processes, formulae, reports, publications, software, blueprints, designs, know-how, research data and research results

Dollars, A$ or $ means the lawful currency of Australia

Duty means any stamp, transaction or registration duty or similar charge imposed by any Government Agency and includes but is not limited to, any interest, fine, penalty, charge, fee or other amount imposed in respect of the above, but always excludes Tax

Financial Year means a period of 12 months ending on the 30 June next following the Commencement Date, and each 12 month period commencing on 1 July and ending on either the following 30 June , or on the last day of the Project Period

Force Majeure Event means an event or cause beyond the reasonable control of a Party claiming force majeure including, without limitation:

(a) any act of God, storm, flood, fire, lighting, earthquake or explosion;

(b) any industrial dispute, lockout or labour difficulty;

(c) war, riot, blockade, revolution, civil commotion or any other act against public order or authority;

(d) any embargo, restraint or restriction by any person or Government Agency; and

(e) any other event which is not within a Party’s reasonable control;

Funding means the GGDF funding amount as specified in Item 2 of the Information Table.

Funding Objectives means the objectives stated in part 3.2 of the Application 

GGDF means the Geoffrey Gardiner Dairy Foundation Limited

GGDF Contribution means the contribution of GGDF set out in Criterion 3 of the Application 

Government Agency means any government or governmental, semi-governmental, administrative, fiscal, or judicial body, department, commission, authority, tribunal, agency or entity including, without limitation, the Australian Taxation Office, Australian Securities & Investments Commission and Australian Stock Exchange

GST Act has the meaning given to it in the A New Tax System (Goods and Services Tax) Act 1999 (Cth)

Improvement means any improvement, advancement, modification, adaptation or the like

Intellectual Property means all present and future registered and unregistered copyright, trade marks, designs, patent, semi-conductor or circuit layout rights or plant variety rights resulting from intellectual activity in the electronic industrial, scientific, literary or artistic fields and all other rights with respect to Intellectual Property as defined in Article 2 of the Convention Establishing the World Intellectual Property Organisation of July 1967, or as may be defined in any amended definition of WIPO, and Intellectual Property Rights means statutory and other proprietary rights in respect of any of the forgoing

Know How includes expertise, knowledge, skill, techniques, methods, procedures, ideas, concepts and experience and whether in existence before or after the date of this Agreement

Law means any statute, regulation, proclamation, ordinance, by-law, court judgment or order or any decree or directive of any Government Agency

Liabilities means all past, present and future liabilities, claims, damages, losses, costs and expenses

Milestones means the agreed milestones for the project as set out in Schedule 1 

Milestone Report  means the report(s) to be provided to GGDF relating to the Milestones and includes the final report required under clause 12.2.

Other Contributions means contributions towards the Project, whether financial or otherwise, and which are obtained by the Applicant from persons other than GGDF and, for the avoidance of doubt, includes the Applicant’s own contributions.

Party means a Party to this Agreement, and a partnership, syndicate or trust can be a Party

Project means the research and development project set out in the Application 
Project Activities means the Project and the Commercialisation activities to be carried out by or on behalf of the Parties as specified in the Application 
Project Application means the application to GGDF for funding for the Project attached as Schedule 3

Project Leader means the person who is hereby nominated as Project Leader under part 3.1 of the Application

Project Material means any Data or other material created for the purposes of this Application or brought into existence for the purpose of or as a result of undertaking the Project.
Project Objectives means the objectives stated in part 3.2 of the Application 
Project Period means the period set out in item 2 of the Information Table 
Project Plan means the plan for the Project as set out in Criterion 3 of the Application, together with the detailed project plan and schedule provided pursuant to milestone 2 and as approved by the Management Committee.

Project Technology means all Technology including all research data and research results produced by the Researchers in the course of the conduct of the Project, but does not include the Background Technology or Improvements to that Background Technology

Quarter means each period of 3 months or where applicable a part period ending on 31 March, 30 June, 30 September or 31 December
Researcher means a Party or Parties charged with conducting the Project Activities under this Agreement

Security Interest means an interest or power:

(f) reserved in or over an interest in any part or the whole of any asset including but not limited to, any retention of title; or 

(g) created or otherwise arising in or over any interest in any part or the whole of any Asset under a bill of sale, mortgage, charge, lien, pledge, trust or power,

by way of security for the payment of a debt or any other monetary obligation or the performance of any other obligation and includes, but is not limited to, any agreement to grant or create any of the above

Specified Personnel means the personnel specified in Criterion 4 in the Application as personnel whose involvement is essential to the Project, or such personnel as may be substituted for them in accordance with this Agreement
Management Committee means the Management Committee appointed by the Parties pursuant to this Agreement
Tax means any tax, levy, charge, impost, fee, deduction, compulsory loan or withholding, which is assessed, levied, imposed or collected by any Government Agency and includes, but is not limited to any interest, fine, penalty, charge, fee or any other amount imposed on, or in respect of, any of the above, but excludes Duty

Taxable Supply has the meaning given to it in the A New Tax System (Goods and Services Tax) Act 1999 (Cth)

Tax Invoice has the meaning given to it in the A New Tax System (Goods and Services Tax) Act 1999 (Cth) 

Technology means Data, Intellectual Property, Know How, technology, information and material (including without limitation all documents, equipment, information and data stored by any means and all biomaterials) and Confidential Information
Term means the period specified in Item 1 of the Information Table commencing on the Commencement Date.

Timetable means the timelines for the Milestones as specified in Schedule 1 
3. Interpretation

3.1     In this Agreement headings and boldings are for convenience only and do not affect the interpretation of this Agreement and, unless the context otherwise requires:

(a) words importing the singular include the plural and vice versa;

(b) words importing a gender include any gender;

(c) where a word or phrase is defined in this Agreement, other parts of speech and grammatical forms of that word or phrase have a corresponding meaning;

(d) an expression importing a natural person includes any company, partnership, joint venture, association, corporation, company or other body corporate and any Government Agency;

(e) a reference to anything including, but not limited to, any right includes a part of that thing;

(f) a reference to a part, clause, Party, annexure, exhibit or Schedule is a reference to a part and clause of, and a Party, annexure, exhibit and Schedule to, this Agreement and a reference to this Agreement includes any annexure, exhibit and Schedule;

(g) a reference to a statute, regulation proclamation, ordinance or by-law includes all statutes, regulations, proclamations, ordinances or by-laws amending consolidating or replacing it, and a reference to a statute includes all regulations, proclamations, ordinances and by-laws issued under that statute;

(h) a reference to a document includes all amendments or supplements to, or replacements or novations of, that document;

(i) a reference to a Party to a document includes that Party's successors and permitted assigns;

(j) no provision of this Agreement will be construed adversely to a Party solely on the ground that the Party was responsible for the preparation of this Agreement or that provision;

(k) a reference to an agreement other than this Agreement includes an undertaking, Agreement, agreement or legally enforceable arrangement or understanding whether or not in writing;

(l) a reference to an asset includes all property of any nature, including, but not limited to, a business, and all rights, revenues and benefits;

(m) a reference to a document includes any agreement in writing, or any certificate, notice, Agreement, instrument or other document of any kind; and

(n) a reference to a month, is a reference to a calendar month.

Section [B]: Performance, Conduct and Management of the Project Activities

4. Project performance

4.1 Project performance
4.2 The Applicant must undertake the Project during the Term in accordance with this Agreement diligently, effectively and with due care and skill. 

4.3 Milestones and Activities
4.4 The Applicant must carry out the Project in accordance with the Milestones and activities.

4.5 Variation of the Project
4.6 The Applicant must not undertake activities that are inconsistent with activities that are encompassed in the Project without the prior written approval of GGDF.

4.7 Assessment of the Project

4.8 The Applicant must:

(a) provide to GGDF such information concerning the Project as GGDF reasonably requests from time to time; and

(b) facilitate such visits by representatives of GGDF as GGDF reasonably requests for the purposes of assessing the Project.

5. Applicant’s Warranties

5.1 Application form

The Applicant warrants that it has completed its Application with information that is true and correct.
5.2 Applicant capability

The Applicant warrants that it and the Applicant’s personnel:

(a) have the necessary qualifications and experience to undertake and complete the Project;

(b) will devote their efforts and attention to the performance of the Project; and

(c) will complete the Project in a timely and efficient manner.
6. Conduct of Project Activities

6.1  The Project Leader shall manage the Project Activities on behalf of the Applicant and the Project Leader shall on behalf of the Applicant, during the Project Period, use his best endeavours to carry out the Project Activities: 

(a) in accordance with the Project Plan, the Milestones, the Budget and the Business Plan;

(b) to a high standard (including excellence in research and development) in furtherance of the Project Objectives.

6.2     The Project Leader will report to the Management Committee as and when required by this Agreement and at other times as reasonably requested by the Management Committee.

6.3     The Project Leader may be replaced with another person by the mutual agreement of the Parties.
7. Subcontracting of Project Activities

7.1    The Applicant shall not, without the prior written approval of the Management Committee, sub-contract or permit to be sub-contracted by a Researcher the performance of any substantial part of the Project other than as contemplated in the Business Plan.  Any such approval may be given subject to such conditions as are considered necessary to ensure that the Applicant’s performance with respect to the Project Objectives is not adversely affected.

7.2     The Applicant shall be fully responsible for the performance of the Project notwithstanding that a Researcher has sub-contracted the performance of any of the Project Activities or is providing an in-kind Contribution or background technology.

7.3     The provisions of this clause apply equally to each of the other Researchers in respect of any sub-contracting of any of the Project Activities which are their responsibility.

PROJECT  MANAGEMENT

8. Management Committee  

8.1     As soon as practical after the Commencement Date the Parties will establish the Management Committee which will:

(a) be comprised of:

(i) 1 (one) representative nominated by GGDF;

(ii) 1 (one) representative nominated by the Applicant who shall chair the Committee; and
(iii) additional expert advisors or representatives of the Parties as agreed by the members of the Committee;
(b) meet together with the Project Leader at such times as are necessary for it to discharge its functions properly. The Management Committee may also meet without the Project Leader if it so determines.
(c) ensure that minutes are taken and kept of each of its meetings, and approved by each representative and a copy furnished to each Party as soon as practicable, and the Project Leader, if present, shall be responsible for ensuring this be done;

(d) make recommendations to the Parties relating to the conduct of the Project consistent with this Agreement, the Business Plan and the Project Plan
(e) receive and discuss reports given by the Project Leader in accordance with this Agreement  and the progress of the Project in general;

(f) receive and consider all financial transactions through the Project Bank Account relating to the Project

(g) define and agree upon proposed modifications of or extensions to the Project, provided however that the Project will only be amended if an authorized representative of each Party has approved such amendment; and
(h) monitor the progress of the Project in accordance with Project Plan and Project Objectives
8.2     Each Party will bear its own costs in respect of its participation on the Management Committee.

8.3      A quorum for meetings of the Management Committee will be a minimum of the one representative nominated by GGDF and the one representative nominated by the Applicant and any one  representative appointed under clause 8 (1) (a) (iii)     All decisions of the Management Committee must be made by consensus to be binding and effective.  

8.4      Each Party will have the right to dismiss and replace any of its representatives, subject to it providing the other Parties with reasonable written prior notice.

8.5     Each Party will have the right to appoint an alternate person to act as its representative at such meetings of the Management Committee as it requires, subject to it providing the other Parties with reasonable prior notice.

8.6      A Party may at any time and from time to time commission, at its own cost, an independent technical scientific and financial review of the progress of the Project.

8.7     Notwithstanding the foregoing any member or members of the Management Committee may submit a minority report to the Management Committee which must be included in the minutes.

Section [C]: Funding and Reporting
9. Project Funding

9.1 Payment of Funding by installments
GGDF will pay the Funding to the Applicant by installments at the times and in the manner specified in Criterion 3 of the Application if:

(a) the funds for the Funding have been appropriated;

(b) the Applicant has performed the part of the Project to which the installment relates, in accordance with the Milestones  relevant to the installment; and

(c) GGDF receives a tax invoice:

(i) in the form approved by GGDF; and

(ii) containing the information specified in Item 4 of the information table and

(d) GGDF receives the relevant Milestone Report as specified in Item 6 of the information table which is satisfactory to GGDF
9.2 Right to suspend payment

GGDF may suspend payment of the Funding or an installment of the Funding:

(a) if the Applicant has not completed a Milestone Report or any other report that is due to be completed before the date for payment, until that Milestone Report or other report is completed;

(b) if the Applicant has not achieved a Milestone that was due to be completed before the date for payment, until that Milestone is completed;

(c) if the Applicant has not otherwise performed the Project to the satisfaction of GGDF, until the Applicant remedies its performance; or

(d) if the Applicant is in breach of this Agreement, until the breach is rectified.

9.3 Right to pay part of installment
GGDF may pay part of an instalment if the Applicant has failed to fulfil all the requirements of a Milestone as set out in Criterion 3 of the Application.  GGDF will then pay the balance of the Milestone as and when the omitted requirements have been met by the Applicant. GGDF will determine, acting reasonably, what proportion of a payment will be withheld to reflect the failure by the Applicant to achieve all the requirements of the Milestone.
9.4 The Funding and Other Contributions

(a) The Applicant must obtain the Other Contributions set out in Criterion 3 of the Application 
(b) The Applicant must notify GGDF immediately if he does not obtain all or part of the Other Contributions.

(c) If the Applicant fails to obtain the Other Contributions, GGDF may:

(i) reduce the Funding by an amount equal to the proportion that the Other Contributions bear to the total Funding for the Project; or

(ii) suspend payment of the Funding or an installment of the Funding until the Other Contributions are received; or

(iii) terminate this Agreement by notice to the Applicant, in which case the provisions of clause 16.4 apply.

10. Use and banking of Funding money

10.1
The Funding must only be spent by the Applicant:
(a) for the purposes of undertaking the Project and purposes that are incidental to the Project;

(b) in accordance with the Budget; and

(c) otherwise in accordance with the terms and conditions of this Agreement.

10.2 Budget

(a) The Applicant may, subject to clause 10.2(b), vary the Budget by re-allocating expenditure to items specified in the Budget.

(b) Any variation under clause 10.2(a) which increases the amount allocated to an item of expenditure by more than 10 per cent cannot be made without GGDF’s prior approval.
10.3 Things Funding must not be used for

Subject to any agreement to the contrary, the Applicant must not spend the Funding on:

(a) costs incurred before the Commencement Date;

(b) capital works or the acquisition of major equipment.

10.4 Repayment of Funding

If Funding is spent otherwise than in accordance with clause 10.1, the Applicant is liable to repay to GGDF the amount of money so spent and GGDF may recover that money from the Applicant as a debt due to GGDF.

10.5 Payment of Funding into the Bank Account

(a) All of the Funding paid by GGDF must be deposited immediately into the Bank Account.

(b) The Bank Account must only be used for the purposes of receiving and disbursing the Funding unless otherwise approved in writing by GGDF.

(c) When requested by GGDF, the Applicant must immediately give GGDF details of the Bank Account.

(d) Any interest that is earned on the Funding is treated as Funding money and must be used for the Project.

(e) The Applicant must identify the receipt and expenditure of the Funding separately within the accounting records so that at all times the Funding is identifiable and ascertainable, and

10.6 Spending the Funding

The Applicant must not spend any of the Funding moneys if it receives notice from GGDF directing the Applicant not to spend the moneys.  GGDF may issue such a notice to the Applicant if the Applicant:

(a) has not completed a Milestone Report or any other report that was due before the date of notification;

(b) has not met an activity that was due before the date of notification;

(c) has not achieved a Milestone that was due to be achieved before the date of notification; or

(d) is otherwise in breach of this Agreement

10.7 Unexpended Funding moneys

If at the end of the Term there is unspent and uncommitted Funding money, the Applicant must refund the unspent money to GGDF within 10 Business Days of receiving GGDF’s request to do so.
11. Accounts and Records
11.1 Accurate record keeping

The Applicant must:

(a) keep and maintain accurate books and records that are separate from any other books and records of the Applicant:

(i) setting out details of all work carried out under this Agreement;

(ii) recording the deposit and expenditure of the Funding; and

(iii) recording the receipt of the Other Contributions and the date of receipt of those Other Contributions;

(b) permit GGDF at any time and without prior notice, through its officers, agents or advisers authorised on its behalf, to examine and inspect any material in the possession of the Applicant which is relevant to this Agreement, including any books and records, and provide all necessary facilities for that purpose;

(c) give full and accurate answers to any questions the GGDF or its representative may have concerning books or records relating to this Agreement and provide all assistance reasonably requested by the GGDF in respect of any inquiry into or concerning the Project or this Agreement.  For these purposes an inquiry includes any administrative or statutory review, audit or other inquiry; and

(d) retain for a period of seven years after termination or expiration of this Agreement all books and records relating to the Funding.

11.2 Any contract to permit GGDF to have access

The Applicant must ensure that any contract entered into for the purpose of this Agreement contains a clause permitting GGDF and its representatives to have access to the contractor’s premises, books and records, as specified in this clause.
11.3 GGDF may carry out an audit

GGDF may arrange for the carrying out of an audit of the Applicant’s books and records at GGDF’s cost.
11.4 Applicant to allow access

(a) The Applicant must cooperate with GGDF or its appointed auditors in the conduct of the audit and, for that purpose, must:

(b) allow access to the Applicant’s premises at reasonable times and on reasonable notice;

(c) require the Applicant’s employees or contractors to produce books and records related to this Agreement and allow any such documentation to be inspected and copied; and

(d) provide full and accurate answers to any questions asked in relation to that documentation.
11.5 Clause survives termination

This clause applies for the Term and for a period of seven years from the date of expiration or termination.

12. Milestone Reports

12.1 Milestone Reports

The Applicant must provide Milestone Reports to GGDF by the due dates as specified in Criterion 3 of the Application. The Applicant must also provide a report each year in as specified in Criterion 3 of the Application, which will comprise a summary of expenditure for the Project for the end of the most recent financial year.
12.2 Final Report

The Applicant must provide to GGDF a final report that includes:

(a) a financial report by the Applicant of the receipt, holding, expenditure and commitment of the Funding during the Term, including a full reconciliation against the Budget and a statement of the balance of the Bank Account; and

(b) a statement as to whether the Project was carried out in accordance with the Objectives, Project activities and Milestones,
certified as being complete and accurate by the chairperson, chief executive, managing director or equivalent officer of the Applicant. Failure to provide Milestone Reports

Without limiting GGDF’s rights under this Agreement, a failure to provide Milestone Reports may result in:

(a) suspension of payment of the Funding or any installment of the Funding under clause;

(b) withholding of part of a milestone payment under clause;

(c) a liability to repay the Funding to GGDF under clause;

(d) a direction not to spend the Funding under clause; 

(e) termination of this Agreement under clause 16.1; or

(f) GGDF noting the Applicant’s failure and taking this into account in any future grant applications that the Applicant may make.

13. Purchase and ownership of Assets over $5,000

13.1 Assets over $5,000 may only be purchased with the prior written consent of GGDF, and ownership of such Assets remains with GGDF unless otherwise agreed in writing by GGDF. 

13.2 A Party shall not dispose of, deal with, or create any Security Interest in or over any Asset without the prior written consent of all of the Parties.

13.3 Ownership of Assets of or under $5,000
(a) An Asset of or under $5000 is owned by the Applicant except where the Applicant has leased the Asset or otherwise acquired it through financing arrangements that delay passing of title.

13.4 Use of Assets

(a) The Applicant must only use the Assets for a purpose consistent with the Objectives.

(b) If the Applicant uses an Asset for a purpose inconsistent with the Objectives, the GGDF reserves the right to suspend the Funding or terminate this Agreement.
13.5 Register of Assets

The Applicant must establish and maintain a register of Assets which must be provided to the GGDF on request.

13.6 Insurance and care of Assets

(a) The Applicant must maintain insurance with an insurer approved by GGDF for the full replacement value of any Asset.

(b) The Applicant must care for Assets in the same manner as a responsible owner would.

(c) The Applicant may, subject to GGDF’s prior written approval, dispose of an Asset at fair market value but must bring into account the Attributable Proportion of the value of the proceeds of disposal so that such proceeds are treated as part of the Funding.

(d) Attributable Proportion means the proportion of the proceeds which are attributable to the proportion of the total purchase price that was from Funding money on acquisition of the Asset.

14. Confidential Information

14.1 Use by either party of Confidential Information

Each Party must not:

(a) use Confidential Information for any purpose other than the performance of the obligations under this Agreement; or

(b) disclose (and ensure that its officers, employees, agents and subcontractors do not disclose) Confidential Information to any third party, except in accordance with the procedures set out in this clause.

14.2 Disclosure to third parties of Confidential Information

A party may disclose Confidential Information to a third party if:

(a) the party has obtained the prior written approval of the other party, which approval will not be unreasonably withheld if the party has procured a suitable confidentiality undertaking in respect of the information from the third party; or

(b) disclosure is:

(i) necessary for a party to fulfil its obligations under this Agreement (for example, to that party’s personnel);

(ii) required or compelled by an order of a court or by any law; or

(iii) necessary for the conduct of any legal proceedings arising in relation to this Agreement.  

14.3 Confidentiality of provisions
14.4 The provisions of this Agreement are considered by the Parties to be confidential and their content must not be disclosed without the agreement of the Parties, unless otherwise required by law or by Commonwealth accountability requirements.  
14.5 Non-merger of this clause

This clause survives the expiration or termination of this Agreement.

15. Dispute resolution

15.1 Compulsory alternative dispute resolution

If a dispute arises between the Parties under this Agreement then, if the Parties cannot resolve the dispute, they must, before resorting to litigation, submit their dispute to a mediator or expert mutually selected by the parties (or, failing agreement, selected by the President of the Victorian Law Institute from the advanced panel of LEADR (Lawyers Engaged in Alternative Dispute Resolution)) under the rules for the mediation of commercial disputes or the expert determination rules (as the case may be) issued from time to time by the Institute of Arbitrators and Mediators.
15.2 Failure to resolve dispute

If the Parties fail to resolve a dispute under clause 15.1 GGDF may terminate this Agreement under clause 16.2.
16. Termination

16.1 Default

GGDF may terminate this Agreement with immediate effect by giving notice to the Applicant if:
(a) the Applicant breaches any provision of this Agreement and fails to remedy the breach within 14 days, or such longer period as GGDF stipulates, after receiving notice requiring it to do so;

(b) the Applicant breaches a material provision of this Agreement and that breach is not, in the opinion of GGDF, capable of remedy;

(c) GGDF is satisfied that the purposes, objectives and activities of the Project are incompatible with the Funding Objectives and are unlikely to be met;

(d) GGDF has received notice that the Other Contributions have not been received or that the Other Contributions have not been provided at the time or in the manner specified in this Agreement;

(e) the Applicant notifies the GGDF that the Project is not to proceed; or

(f) an event referred to in clause 16.3 happens to the Applicant.

16.2 Termination for convenience

(a) GGDF may, at any time, by notice, terminate this Agreement or reduce the scope of the Project for convenience.

(b) Upon receipt of a notice of termination or reduction the Applicant must:

(i) stop work as specified in the notice;

(ii) take all available steps to minimise loss resulting from that termination and to protect GGDF Material and Project Material; and

(iii) continue work on any part of the Project not affected by the notice.

(c) If this Agreement is terminated under this clause, GGDF is liable only for:

(i) payments under clause 9 for work undertaken before the effective date of termination; and

(ii) reasonable and unavoidable costs incurred by the Applicant and directly attributable to the termination.

(d) If the scope of the Project is reduced, GGDF's liability to pay the Funding abates in accordance with the reduction in the Project.

(e) GGDF is not liable to pay compensation under clause 16.2(c)(ii)  in an amount which would, in addition to any amounts paid or due, or becoming due, to the Applicant under this Agreement, exceed the Funding.

(f) The Applicant is not entitled to compensation for loss of prospective profits.

(g) The Applicant must ensure that any contract entered into in connection with the Project includes a clause that is functionally equivalent to this clause 16.2.

16.3 Notification by the Applicant of certain events

The Applicant must notify GGDF immediately if either the Applicant:

(a) being a company, enters into liquidation or has a controller or managing controller or liquidator or administrator appointed; 

(b) being a natural person, is declared bankrupt or assigns his or her estate for the benefit of creditors;

(c) being a partnership, any step is taken to dissolve that partnership.

In this clause, controller, managing controller and administrator have the same meaning as in the Corporations Act 2001 (Cth).
16.4 Consequences of termination

If GGDF terminates this Agreement, then:

(a) GGDF may recover from the Applicant any loss or damage suffered by GGDF if GGDF has terminated under clause 16.1;

(b) GGDF is not required to pay any outstanding amount of the Funding if GGDF has terminated under clause 16.1;

(c) GGDF may recover from the Applicant any part of the Funding which:

(i) has not been spent by the Applicant in accordance with this Agreement; or

(ii) has not been legally committed for expenditure by the Applicant;

(d) the Applicant must immediately cease using any logo, emblem or other reference of GGDF and, if GGDF requires it, destroy or return to GGDF any material bearing such logo, emblem or reference; and

(e) the Applicant must deal with GGDF Material as directed by GGDF.

16.5 GGDF not otherwise liable

Except as provided in this clause, GGDF is not liable to the Applicant for termination of this Agreement.

17. Indemnity and insurance

17.1 Indemnity

The Applicant indemnifies GGDF against all claims, expenses, losses, damages and costs (on a solicitor and own client basis) that GGDF may sustain or incur as a result, whether directly or indirectly, of:

(a) any breach of this Agreement by the Applicant including, but not limited to, a breach in respect of which GGDF exercises an express right to terminate this Agreement; or

(b) any loss of or damage to any property or injury to or death of any person or financial loss caused by any negligent act or omission or willful misconduct of the Applicant or its officers and employees

except to the extent that any negligent act or omission of GGDF contributed to the relevant loss or liability.

17.2 Insurance cover

In connection with the undertaking of the Project, the Applicant must have and maintain during the Term valid and enforceable insurance policies for:

(a) public liability on a per occurrence basis, which must provide coverage, in respect of each occurrence, for at least $10 million; and

(b) workers' compensation.

17.3 Evidence of insurance required

The Applicant must give evidence of insurance required under clause 17.2 when GGDF asks for it.

17.4 Non-merger of clause 17.1

The operation of clause 17.1 survives the expiration or termination of this Agreement.

18. Access to a Researcher’s Premises

18.1 Personnel of any Party (hereinafter referred to as "Visitors") will have access at all reasonable times to such part of any other Party’s premises at which the Project Activities are being conducted for the purpose of inspecting the progress of the Project subject to the following conditions:

(a) Visitors will first give reasonable written notice to the Party, such notice to provide adequate identification of the Visitors and their status within the relevant organisation;

(b) The Visitors will comply with the directions of the Party whilst on its premises, and must not cause any obstruction or nuisance to the activities or occupants of the premises relating to the progress of the Project or any other work being conducted therein; and

(c) The Visitors will only gain access to those parts of the Party’s premises where the Project is being conducted, and if requested the Visitors will sign a confidentiality agreement in favour of the Party covering its confidential information which does not relate to the Project.

18.2 Each Party will ensure, whilst Visitors are visiting or accessing premises owned or controlled by it, that such premises comply with any occupational health and safety standards required by legislation.  

19. Compliance matters

19.1 The Applicant shall ensure that in the conduct of the Project Activities all relevant ethics codes and guidelines adopted by the National Health and Medical Research Council (including without limitation the National Statement on Ethical Conduct in Research involving humans and the Australian Code of Practice for the care and use of animals for scientific purposes, or such replacements thereof as are current from time to time), and by the Office of the Gene Technology Regulator, are observed at all times. 

19.2 The Applicant shall cause to be constituted an ethics committee or committees in accordance with the codes and guidelines referred to in clause 19.1, where reasonably necessary or appropriate to oversee all ethical clearances which may be required under those codes and guidelines.  

19.3 When required by law due to the nature of any procedures to be performed in the conduct of the Project, the Applicant shall ensure that persons performing those procedures are appropriately trained and hold a relevant current licence.

19.4 Whenever required by the Management Committee, the Applicant shall furnish to the Management Committee written evidence of compliance with the requirements of this clause      

Section [D]: Intellectual Property

20. Intellectual Property rights & acknowledgements

20.1 Project Material

Subject to any agreement to the contrary, the title to and Intellectual Property rights in any Project Material vests solely upon its creation in the Applicant.
20.2 Licence to GGDF

The Applicant grants to GGDF a non-exclusive, perpetual, royalty free licence (including a right to sub-licence) to use and adapt the Project Material.
20.3 Acknowledgements

The Applicant must acknowledge the contribution of GGDF to the Project in any material produced by or on behalf of the Applicant in accordance with the requirements in Schedule 2 or in such other manner as is approved in writing by GGDF.

Section [E]: Commercialisation
21. Commercialisation

21.1 The Commercialisation of some or all of the Project Technology shall be the subject of a separate agreement between the Parties.

21.2 The Parties shall appoint one or more Commercialisation Managers of the Project Technology on the basis of that person’s proven capability to Commercialise Intellectual Property of the nature of the Project Technology, with an emphasis on Commercialisation within the Victorian Dairy Industry or Victorian Dairy Community.

21.3 Each of the Parties shall together at the end of the Project Period create a Commercialisation Committee. On this Committee each Party shall have one vote and the members of the Committee shall be nominated on the basis of their Commercialisation experience (“the Commercialisation Committee”).

21.4 The Commercialisation Committee shall monitor and review the Commercialisation of the Project Technology and give directions concerning the Commercialisation or further research and development or other uses of the Project Technology in order to ensure optimisation of the Commercialisation process or further research and development.

Section [F]: General Provisions
22. Publications and Markings
22.1 A Party will not use the name or logo of the other Party without having obtained the other Party’s prior written consent and the use of the name or logo will be subject to any conditions attaching to such consent.

22.2 A Party will not knowingly make or permit to be made any inaccurate or misleading statement concerning any other Party, the Project or Project Technology.

22.3 Each Party shall ensure that where any person at any time publishes a book, article or newsletter or disseminates in any other form information relating to the Project Activities, approval for such publication is first obtained from the Management Committee and an appropriate acknowledgment is given of the funding of the Project by GGDF and the other Parties.

22.4 A Party (“Notifying Party”) may at any time submit to the other Party a paper or papers written by one or more of its students, staff or employees relating to or containing information about the Project with a request in writing signed on behalf of the Notifying Party that the other Party approve the publication of the paper or papers.  The other Party must reply in writing within one (1) month stating whether that Party approves or does not approve the publication of the paper or papers, and must not withhold such approval unless it reasonably believes that such publication would harm, prejudice or in any other way injure the interest which the other Party has in the validity of intellectual property rights under this Agreement, PROVIDED ALWAYS that publication may not be delayed for more than twelve (12) months after submission of a paper. 

22.5 GGDF acknowledges that under the applicable legislation of a university, if the university is a Party it may be obliged to deposit in the library a copy of a student’s completed thesis or work submitted for a higher degree.  Nothing in this Agreement shall affect the operation of that legislation or create any obligations contrary to that legislation.

22.6 Notwithstanding the provisions of clause 22.5, GGDF may request that any student’s thesis so deposited be withheld from access to library users for a period of not more than twelve (12) months after it is lodged with the library. This decision is subject to the provisions of the applicable legislation.

23. Business Day

23.1 Where the day on or by which any thing is to be done is not a Business Day, that thing must be done on or by the next succeeding Business Day.
24. Costs and expenses

24.1 Costs and expenses of Agreement

(a) Each Party must pay its own costs and expenses in respect of the negotiation, preparation, execution, delivery and registration of this Agreement and any document entered into or signed under this Agreement.

24.2 Costs of performance 

Any action to be taken by a Party in performing its obligations under this Agreement must be taken at its own cost and expense unless otherwise provided in this Agreement.

25. Notices
25.1 Giving of notices

A Party giving notice or notifying under this Deed must do so in writing or by Electronic Communication:

(a) directed to the recipient’s address specified in this clause, as varied by any notice; and

(b) hand delivered or sent by pre-paid post, facsimile or Electronic Communication to that address.

The Parties' addresses and facsimile numbers are as specified in the Details or as notified from time to time.
25.2 Receipt of notice

A notice given in accordance with clause 25.1 is taken to be received:

(a) if hand delivered, on delivery;

(b) if sent by pre-paid post, three days after the date of posting;

(c) if sent by facsimile, when the sender's facsimile system generates a message confirming successful transmission of the total number of pages of the notice unless, within one Business Day after that transmission, the recipient informs the sender that it has not received the entire notice; and

(d) if sent by Electronic Communication, at the time that would be the time of receipt under the Electronic Transactions Act 1999 (Cth).

26. Miscellaneous

26.1 Joint and several liability

If a Party comprises two or more persons, the provisions of this Agreement bind that party bind those persons jointly and severally.
26.2 Disclosure of terms of this Agreement

The Parties acknowledge that details including but not limited to the name of the Applicant, value of the Funding, the Term, and location may be disclosed or published by GGDF.
26.3 Entire Agreement


This Agreement and the full funding Application lodged by the Applicant with GGDF and attached hereto together embody the entire agreement between the Parties with respect to the subject matters dealt with herein and supersede any prior negotiation, arrangement, understanding or agreement with respect to those subject matters.  

26.4 Inconsistency

If there is any inconsistency between this Agreement and the full funding application lodged by the Applicant with GGDF, the provisions of this Agreement shall prevail and the inconsistent provisions of the full funding application lodged by the Applicant with GGDF shall be read down accordingly. 

26.5 Nature of this document

This document is intended by the Parties to take effect as an Agreement, not a Deed. 

26.6 Consents and waivers


Unless specifically referred to otherwise in this Agreement, a reference to the consent or waiver of a Party shall mean the prior written consent or waiver of such Party, which may be given or withheld in the absolute and unfettered discretion of such Party and without giving any reason therefore.

26.7 Governing law and jurisdiction

(a) This Agreement is governed by the laws of Victoria.

(b) Each Party irrevocably submits to the non-exclusive jurisdiction of the courts of Victoria.

(c) Each Party irrevocably waives any objection to the venue of any legal process on the basis that the process has been brought in an inconvenient forum.

26.8 Prohibition and enforceability

(a) Any provision of, or the application of any provision of, this Agreement which is prohibited in any jurisdiction is, in that jurisdiction, ineffective only to the extent of that prohibition.

(b) Any provision of, or the application of any provision of this Agreement, which is void, illegal or unenforceable in any jurisdiction does not affect the validity, legality or enforceability of that provision in any other jurisdiction or of the remaining provisions of this Agreement in that or any other jurisdiction.

(c) Where a clause of this Agreement is void, illegal or unenforceable, it may be severed without affecting the enforceability of the other provisions of this Agreement.

26.9 Waivers

(a) A Party may only waive a breach of this Agreement in writing signed by that Party or its authorized representative.

(b) A waiver is limited to the instance referred to in the writing (or if no instance is referred to in the writing, to past breaches).

26.10 Variation

A variation of any term of this Agreement must be in writing and signed by the Parties.

26.11 Non-merger and survival

No provision of this Agreement merges on signing.  If this Agreement or performance of this Agreement is rescinded or terminated, neither Party is liable to the other Party except in respect of any breach of this Agreement occurring before rescission or termination.

26.12 Cumulative rights

The rights, powers, authorities, discretions and remedies arising out of or under this Agreement are cumulative, and do not exclude any other right, power, authority discretion or remedy of a Party.

26.13 Further assurances


Each Party must do all things and execute all further documents necessary to give full effect to this Agreement.

26.14 Specific performance


Each Party acknowledges that monetary damages alone may not be adequate compensation to the other Party for the first Party's breach of its obligations under this Agreement and that accordingly specific performance of those obligations may be an appropriate remedy.
26.15 Assignment and novation


No Party may assign or novate any of its obligations or rights under this 
Agreement without the prior written consent of the other Party.

26.16 Attorneys


An attorney (if any) executing this Agreement states that the attorney has no notice of the revocation of that attorney's power of attorney.

26.17 Counterparts

(a) This Agreement may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A Party may execute and be bound by this Agreement by signing any counterpart and delivering it to the other Party.

27. Goods and Services Tax

27.1 Interpretation

Words or expressions used in this clause which are defined in the GST Act have the same meaning in this clause.
27.2 Registration for GST

Each Party is GST registered, has quoted its ABN to the other and must inform the other immediately of any changes to either.
27.3 Funding is GST exclusive 

The Funding payable under this Agreement is GST exclusive.
27.4 Reimbursements or indemnities

If a payment to a Party under this Agreement is a reimbursement or indemnification, calculated by reference to a loss, cost or expense incurred by that party, then the payment must be inclusive of any GST payable and will be reduced by the amount of any input tax credit to which that party is entitled for that loss, cost or expense.  That Party is assumed to be entitled to a full input tax credit unless it proves, before the date on which the payment must be made, that its entitlement is otherwise.
28. Force Majeure Event

If a Force Majeure Event prevents or delays a Party from carrying out any of its obligations under this Agreement (other than an obligation to pay money):

(a) it must promptly notify the other Party in writing accordingly; and

(b) the obligation that cannot be performed because of the Force Majeure Event will be suspended.


The Party that cannot carry out its obligations under this Agreement because of a Force Majeure Event must use all reasonable endeavours to remedy that Force Majeure Event and resume performance of its obligations as soon as reasonably possible.  Nothing in this clause requires a Party to settle any labour dispute against its will.


If a Force Majeure Event continues for a period of 6 months or more, any of the Parties may terminate this Agreement immediately by notice in writing to the other Party.
Executed as an Agreement on the date above written

Executed by the Geoffrey Gardiner Dairy Foundation Limited by being signed by those persons who are authorised to sign on behalf of the company

	..............................................................
Name

Position Held
	................................................................
Name

Position Held


Executed by          
by being signed by those persons who are authorised to sign on behalf of the Applicant 

	..............................................................
Name

Position Held
	................................................................
Name

Position Held




Schedule 1 – Agreed Milestones & Project Funding
Schedule 2 – Communications & Acknowledgement of Funding
The Gardiner Foundation will be acknowledged as a funder (or co-funder) in all press releases and through inclusion of the Foundation’s logo in all reports, papers and presentations resulting from the project. Project Leaders will be supplied with the Foundation’s logo in electronic form, together with guidelines for its use. Copies of all such publications shall be provided to the Gardiner Foundation along with project reports.
The Foundation’s role as a funder (or co-funder) will also be acknowledged in promotion of the project and at program activities.

The Project Leader and Applicant organisation are principally responsible for publicly disseminating progress and outcomes of the project to interested stakeholders. However, the Gardiner Foundation is pleased to provide support to project organisations in this respect if required. Project leaders should contact the Foundation’s relevant Project Manager, or Cynthia Mrigate, Communications Manager, on (03) 9606 1911 or Cynthia.Mrigate@gardinerfoundation.com.au to arrange joint media communications or support for promotional events relating to the project.
Schedule 3 – Project Application
(Attach Project Application)
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